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Thie practice of illegal drilling does not only result in destruction for to
He envirowment, but also result in the social gap, national losses, and
people’s lives. It lmppens to illegal dnlling conducted mmmmally using
traditional cquipwent and less operational staudard. This illegal
drilling may happen because ineffective lmw applied mul no regulation
oi social participation in Hie Law of oil and uatural gas. This research
uses the wormative method, the result of research is analyzed
qualitntively. The research showed Hiat the active socinl participation
was needed in environmental lmo enforeentent to prevent a great
anmber of dllegal drilling  practice, the ligher level of social
participntion ur environmental law enforcement, and He smaller illegal
drilling practice could be. Thus, Hrere must be any act arranging for
socinl participation in enforcing the environmental law arranged in Hhe
late No. 22 of 2001 bearuse of those Hie loenl societies wiio get the direct
cffect of environmental destruction as a resuit of dniling of oil and
natural gas illegally.

Copyright © 2018 HALREV. Al rights reserved.

1. Introduction

The activity of oil and natural gas drilling closely related to environmental destruction
as ils side effect. The negative impacts in themtphuhmofmmalsasamltoﬂhe_

mining business in the form of forest destruction, p
disease, Lhe occurrence of community conflicts in th
and the possibility of floods and landslides.2 The
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drilling practices. Accordingly, Riyandani? said illegal drilling is illegal mining,
processing, oil from old wells or making wells without permits. The practice of illegal
drilling is likely o continue to grow in number again, so the possibility of environmental
damage will also increase. The practice of illegal drilling is more possible getting
increase in number, that the possibility of living, environmental destruction as the side
effect is getling bigger.

The great number of illegal oil drilling result from many factors, such as: Firstly, some
neglected oil well of PERTAMINA is taken over by Lhe sociely illegally; Secondly, there
is no sodialization from the government on the prohibition on illegal drilling, that the
practice of illegal drilling is getting increase conducted by the society. It shows from the
statement of Indonesian Execulive Director of Resources Studies (known as IRESS),
Marwan Batubara, that the practices of illegal drilling in Musi Banyuasin become
endemic, and it has happened for years withoul any action taken. Morcover, these illegal
practices are conducted in the group with certain apparatus who protect them.!

The results of research in Musi Banyuasin show that the community around the oil and
gas, mining arcas are not included in environmental law enforcement activities,
however, the sociely would be the first one who gels the direct effect of the
environmental destruction from the drilling activity. This consideration became
fundamental of the urgency of social participation around the drilling area to prevent
environmental destruction as the side effect of illegal drilling practice. In line with the
background, the problem formula of the study refers lo how the correlation of social
parlicipation in upholding environmenlal law toward illegal drilling practices.

2. Method

This legal study uses the normative approach in purpose to evaluate the positive law, in
the meaning of collecting, explaining, analyzing, interpreting and examining the positive
norms arranging on oil and natural gas drilling. The result of analyzing the normative
legal malerials, then analyzed using qualitative methods, that an analysis procedure
resulting in descriptive-analytic data,

3. Constitutional Perspectives on Social Participation and Environmental Law
Enforcement

The 1945 Constitution of the Republic Indonesia gives guaranty
environmenL It shows in the Arlicle 28H para (1), “Everyon.
prosperous, reside, and obtain proper and sound

the g
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justice, sustainability, environmental perception, independence, and by keeping the
balance of the national economic progress and unily.

As resull. the follow-up action conducted by the government to give a good and healthy
env@onment to all citizens and (o do development with environmental bases is issuing
the Law No. 32 of 2009 on the Protection and Maintain the Living Environment. It shows
in regulation considering letter b of the Law No. 32 of 2009 arranging, that the national
cconomic development as being mandated by the 1945 Conslitution.

The practice of ignoring the ex-mining arcas that no more used to conduct by
PERTAMINA a private company, become the main cause of getting increase the illegal
drilling practices done by the society. It is a gates Article 28H para. (1) and Article 33
para. (4) of the 1945 Constitution as well as the Law No. 32 of 2009. They strictly arrange
thal any economic activily conducted must be based on environment. Ignoring ex-
mining areas proves that the drilling activity has no environmental principle and mature
planning. In this case, Priyanta slates that the developmental implementation in line
with environmental and space arrangement so far tending to unplanned and not
sustained have given an effect of decreasing the quality and function the environment
including the natural resources in i3 The decreasing of living environment and nalural
resources results from the less human consciousness of sustainability persistence of
living environment$ Hence, conlinuous development based on the living environment
can be formulated as a conscious and planned effort covering the environment,
including its resources into the development process granting the abilily, welfare and
living quality of presenl and fulure generation.?

The direct consequence of continuous development is any natural resources usage and

production must be in accordance, harmony, and balance with the living environmental
function. In line with the fact, as its consequence, any policy, plan, and/or program of
development must be based on the responsibility to do the living, environmental

conservation and achieve the goal of continuous development, decentralization, and
confession and reward to local and environmental wisdom.5 Moreover, the state

authority toward mining of the greatness of people welfare results in state responsibility

that any form of benefiting the mining natural resources and its result (natural richness),

must develop the society prosperous and welfare into reality. The country should
guarantee any people rightin and on the earth thal can be produced or consume directly
by the society ? In other words, the country has a responsibilily to prevent any actions of
any party resulting in the society lost their rights obtained in and on the earth, including
the right to get healthy environment. .
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In the same way, the 1945 Constilulion also gives legal basic guaranty for social, active
participation in the development. 1t shows in the Arlicle 28C para. (2), arranging, that
anyone has right to develop himself in struggling his right collectively to develop his
sociely, country, and state. Strictly, it shows in the Arlicle 28D para. (3), arranging thal
each citizenf§as right to obtain the same opportunily in the government. In this case, the
right to get good and healthy environment is part of human right considered urgent and
must be a priority.

4. orcing the Environmental Law and Illegal Drilling Practice in Indonesia

The oil mining becomes a pulling factor for number of newcomers. Itincluded Army or
Police, members of the legislative, and devices village also engaged on illegal drilling, oil
business.'0 [t makes the business difficult to control. Thus, the mining business resulls in
bigger destroyed effect on the living environment than another commodity business.
Bigger environmental damage happens (o the beginning activily when the exploilation
and exploration process conduct. This environmental damage effect appears in physical
damage to the environment such as forest logging, water pollution (river, lake, sea), land
pollution, and air pollution, thal nalure becomes unfriendly with human beings.
Moreover, the effect of environmental damage gives influence loward local society on
its social-culture, such as the loss of a cerlain tradilion conducted before and after the
harvest thal used lo conduct by the traditional society, the loss of sociely live had
previously depended on the land, forest commodity, and river.

The natural oil becomes stralegic un-newesl natural resource having a vital role in
providing industrial material. The Law No. 32 of 2009 on the Living Environment
Maintain provides three kinds of instruments of enforcement, environmental, legal, that
are administralive, civic, and criminal law enforcement. For this administration, legal
enforcement refers o an effort to prevent the happening of environmental pollution and
destruction. Hence, it proposes to punish the actor of environmental pollution and
destruction.l!
It is in line with the idea stated by Rangkuli that environmental law enforcement closely
related to the apparatus ability and society, obedience toward applying the regulation,
covering three legal fields, administrative, criminal and civil laws. Therefore, the
environmental law enforcement becomes an effort to obtain obedience toward
regulation and requirement in legal provision applying generally and ind
wrough supervision and implementation (or punishment) of administra .
and civic instruments.'? Administrative instrument can be ted an
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The following are several kinds of administrative, legal enforcement instruments:

a) The governmental force or forced action (bestunrs dwang).

b) Forced money (publickrechtelijke dwangson).

¢) Closing the business workplace (sluling van cen inrichting).

d) Stopping any machinery activity of the compan (buitengebruikstetling van een
toestel).

¢) Withdrawing permission through the process of reminding government force,
closing and force money. M

The second law enforcement after administrative ones is civic legal enforcement. It
proposes to focus on the effort of compensating lawsuit by victims (sociely) to the
environmental destroyer. This effort becomes legal ones purposing to help the slate
duty, because of the state na need lo spend more cost o uphold the law (law enforcement
cosl), this cosl belongs to sodiely's responsibility.

The criminal law enforcement is always considered as ulliman remudiunt or the last legal
effort because this enforcement conducted to give sentence, punishmenl (wary) or fine
to the act of living, environmental pollution, and destruction. The enforcement of the
environmental criminal law has no function to recover the polluled environment as the
resull of developmental activities (mining), il only gives a wary of the act of
environmental destruction.

The mining law has a close relation lo environmental law, therefore, any mining aclivity,

whether related 1o general mining or oil and natural gas drilling, should give
responsibility to take care the persistence of living environmental supporling and
collecting power. The purpose of implementing business activity on oil and natural gas
staled in Act 3 of the law No. 22 of 2001, are to: a) Guaranly implementation and control
on oil and natural gas production as the natural and developmental resources,
considered strategic and vilal; b) Support and grow Lhe national ability to have the more.
compelitive ability; ¢) Increase the slate income and give a great contribution to the
national economy, develop and strengthen the Indonesian industry and trading; and d)
Creale workplace, recovery environment and increase peaphwelfare and prosperily.

Having considered complele, there is no single verse in the Law No. 22 of 2001 on Oil
and Natural Gas arranging on enforcing the environmental law for the actor of
environmental pollution as a resull of mining, practice on oil and natural gas. Also, the
social participation, there is no single verse in the Law arranging, social participation or
involves in managing, mining activity on oil and natural gas md socml participation in
enforcement the environmental law of oil and natural ¢ aclivity, However, the.
local society will be the first one who gets the direct e ' !
as the result of oil and natural gas drilling a :
it is urgent lo arrange a cerlain actand verse in the
gas related Lo social participation in enforcing
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These sanctions only apply to those who conduct exploration and exploilation without
having the cooperation contract, not civic sanction and criminal sanction for the actor of
pollution as a result of oil and natural gas mining. This act does not apply effectively
because the illegal drilling practice, especially in Musi Banyuasin, gelling often
conducted. It proves by increasing the number of illegal drilling oil wells belong, to
sociely.!

Law enforcement refers to a process to achieve legal wishes into reality. Then, the legal
wishes covering, ideas of lawmaker institution formulated in legal regulation.’® The
formulation of legal maker ideas put into legal rule has contributed to deciding on how
the law enforcement implements. In the end, the process of law enforcement gels its peak
on the implementation by apparalus of legal upholder himself. From the fact, with
extreme intonation, it says that the success or failure of the legal upholder in conducting
his duty has begun since the legal regulation being made. According to its subject legal
enforcement refers to the effort of certain law enforcement apparatus lo guaranty and
make sure the implementation of the law and the apparatus may use force power in the
law enforcement process.!”

Law enforcement has lo mean on how the law must apply, thalin ils implemenling some
elements must take into consideration.!® In this case, So Wong Kim believes that there
are minimum four dimensions thal influencing quality of environmental law
enforcement: real environmental regulation, lawbreaker, the viclim (society), and
apparaltus of legal upholder, where the four dimensions give effect cach other and take
place in one structural space of politic, sodal, economy, and culture in cerlain
condition.!

The expert opinions show the importance of social participation in the development
process, especially in keeping the environmental law. In line with the matter, Diana
Conyers explains 3 necessary reasons for social participation. First, social participation
becomes a useful tool to obtain information about society condition, need, and behavior
because without the presence of the society developmental program will fail. Second,
society will trust more on the project or program of development if they fail to be
involved, from the preparation, planning and implementation processes. It results in a
sense of belonging to the developmental project. Third, it supports public participation

Accessed p_ri!9 1 ; e Fuintsof_iliegal'oil N 'Raguiy,ﬁﬁldhlg
Sanga Desa District, in Kehan Village and Kemang Village (400 points), Lawang Wetan Sub-districL

order 10 see the economic aspe
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in many countries for many ideas appear that it is right of democracy when the society
take part in developing the society itself.

Involving the sodiety in enforcement the environmental law will really help the
government in obtaining information related to the problem of this environmental Jaw
in local areas, it also increases social willingness to work together with the government,
espedially in accepting and conduct  the governmental decision and the most important
is the sociely voluntary help to protect and uphold the environmental law in Lheir areas.
Thus, il is logical lo say Lhal the social presence gives significant effect on the
environmenl and able lo give many resolulion allernatives for main problems of
environmental law enforcement. It can be concluded that the high level of social
participation in enforcing the environmental law, the smaller chance of environmental
damage.

As a resull, the society has a vilal role in enforcing the environmental law; they are as
developmental agents, as well as play as developmenlal target, for they not only give a
greatrole in developmental succeed, but also as an urgent actor in the development, they
also the one who gets the result and keeper the governmental results. For that reason,
the social parlicipation in enforcement Lhe environmental law is urgent Lhat it needs
more altenbion.

5. Conclusion

The right to get healthy living environment is a constitutional right. Then, one of its bases
applied in managing the living environment as stated in the Law No. 32 of 2009 are
parlicipative principle. Consequently, the Law No. 32 of 2009 should be an organic law
for any regulation of oil and nalural gas that any aclivily in gas and natural oil
production (exploration and exploitation) specially beginning industry musl follow the
continuity and environmental development principle and based on participative
principle. The mining law has closely related to environmental law, any mining business
has a responsibility to take care the persistence of living environmeent, Keeping the living
environmental persistence is not only the responsibility of the government as the state
implementation, but also the responsibility of all society as the parly who get firstly the
effect of living environmental destruction. The higher level of social participation in
enforcing the environmental law, the smaller chance of environmental damage.

The ncreasing of 1l diling pracice i the resultof o
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