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The Characteristic of Japanese
Constitution and Its Practical Use

Azhar™

. Introdoction
-

mre than a half century s
passed since the end of the
Facific War and Japao's
#doprion of a new constimution in 1946,
Throughout that fifty eiphe year period,
the constitueion has heen che centre of
controvensy in Jipans poswar sockty
In 1868, ander pressare from Europes
and Americs, Japan underrosk a
PIEIATENIE =13 .ﬂbﬂlﬂ.!l!ﬂjlﬂ.l’.i.ﬂ'l.l' I.T l.'."d Rz
throwuch the adeprion of & constnsanal
government where it hoped to gain eeipecs
from Western nitions. Howewer, in
drawing up the consitution, the mlers
thim did notintend to sooure human righcs
and feedam by constitutional srw? Rasher,
their intenmson wi i ceaes the ap
ofa mosdern stare 10 the ourside world and
quell domestic WS
The rulers decided v insrizure a
consimurion based wpon the Prossian
eodiel as it wae lien dhe grearess pomer in
the workd, Axa sesul, fapan metwith e
samie destiny as Prussia, which had suffensd
hizrecly in the aftermasch of World Ward.
Lnder the Meiji Constintion, a prime
minister wae neminaesd by the Empeios
this was dione with mo regard to palirical
partice. Such 3 syseemn had led vo prospesicy

in Prussia through the leadership of
Bismarck, whis was given whalehearted
suppart by the Eaiser® The follawrimg
Kaiier, Wilhalm 10, bowever, relicved
Bismarck his post

While che hiep constivution basically
adopred the same polivical spetem as
Prussia, it was more conscrvative. The
scperation of powsrs wad nominal
Leﬁk'g,r_i_'l." posser waE exrercised lhmu.gh
the Dt wich the oooperation the Empenar,
judicial power was exercissd by judges in
the name of e Emperor, and Executive
pOwWED Wik exercised directly by the
Emperor,

Az the povernment had o be expoed
v proliical parties moder this now system,
the hureancracy aml armed fimces were
placed direcdy under the Emperees
puridiceion. Thoagh the Mindser of dhe
HMavy and the Minister of Wai wers
incmbers of the cabinet, they bad o b= a
nsilicary officess inactve sivice, The Prime
Miniztzr could not erganise & Cabiner if
the armed Foroes sefised 1o nominate the
miknisters.

The Dhist was comipesed of the House
of Hepresenianves and the House of Feers,
The laner had beoader powens than the

o




former and comprised of hereditry
memvbers and In:tperiﬂ] nominges. It was
alio expected te keep the Mowse of
'Et[-m:rﬂ:ﬁmip eheck.

While humian rights wers gransed
fosmally, they could freely restrict by Bws.
Freedom of expression was severely
resericted by soveral of laws,

The Mbeiji Constination systcan wak an
inadequate method of controlling pelivkal
power.” There was no effective spaem 1o
conmral the armed forces. Pablic cpinkon
did nor develop becanse freedom of
ﬂ._prﬁ.:lﬂn wid notahly restricred. The
sty of "W (Solidariey o Coopernadon,
wdhich wms it ::;-Lu'n:d.'l::r-ﬂusmm
Artidle Canetitutionn af G040 jussifisd
the peaple’s mapport of the Melji sate

II. Enactment of the
Constitution of Japan of
1947

The Secnad Warld War ended wich
Emperor Hirahiros sonoancemen: of
mirrender on Augmsc 15, 1945 and Japan’s
acoeprance af the Pogsdam Declaracion in
1945, * The Genersl Headgquarrers (GHOQ)
otdered the porcrniment oo draw up 3 new
copstitugian, Theee-tiine Prine Miniges
befoee che wart, Pringe Kones Fumimar,
skl MacArthur, "1 waould like o know
whethor you bave any icdeas or suggesiion
regarding the organization of [apancss
Govornmeeny and che composition of the
e Oin Imnn'nn this, MacArchur
suddenly st up perfecey erece and replied
in a boud alnosr peprisnea ding inne. “Firs
of all, ter fapanese Constitution misr be
revised.® However, the Japanese
Gaorvernment’s draft was found to be oo

10
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eomsevative,” The GHO) decided to dral
& eoistinglon and direcesd dse lapanese
Goveriirment tor firalie the Constinerion
aconrding 1o the def

After some alverations as 1o the
wording, the draft was approved by the
Dier as an amendment to the Meiji
Congminion a5 the Consttuwtion of Japan
on Mivember 3, 1946, It came min foree
oa May 3, 1947, Accordingly, the fapanese
conatiution (hersafter referred to only as
thee Constigurion} was greatly afecred by
the U5 Constivation aivd was a reacyion
againsr the ovil of dhe Meiji Consiruson.

111. Characteristics of the
Constitutiomn X

A corszimurion is the produm of 3 peeticula
|.|-u-l|1.i cal trpdicion and historical
clicismstancss, Wikin this conrexr, each
constitutton han trzite marching its
mlﬂium;r i.11. Fu.ﬂ.nq.l]:r . '.I'Ism:ﬁ:-re. it
is wnesarprising t finzl that the Americans
adogied ideas fem the LS Conssitugion
in drafiing the Japanese Constitution, To
evince this, et us examine some artickes
of Japanese Constinution.

Aumicle | seapes that the Emperot shall
be the symbol of the Sate. He iz
repressnmative of the wnity of the people.
He derives his posiion fiom the will of
the people with wha resldes soveseign
e
H:Fum r_lpu WRE, tl‘ll_- .['IJ'“PIIL" WS afk
absolute monarch.® Hie dad mos craime wielir
parliamenmary jarisdicoon and a handful
aof people exercised power over the people
under his autharicy. Accordingly, the
Emperor was made a symbol of che stae
by the Crnstinution with some ceremonial

Farmalitics not subseancially impomane
alaiee of ieage, He ptl:anu cheze roles
through the sdvice and approval of the
Cahiner.”

In nsany comringions. a nazional flag
and anthem are stipulaved as srmbals of
the stare, In Japan, the Emperor was
stipulated a5 3 symbol, while the lag and
nanonal anthem were not. Kecently, the
Governmens forced high school principak
oy fave the nacbonal anchom (K migapeal
sung, during graduation and ontrance
cereronies. Many veacher have oppased
this becavce thie brics of Kimigayn imcdade
praizes for the sheolure monarchy, Ohne
high schaol princpal caught i this
dilemma consequently cormemd oed suicids,

Taking advanmge of this apparianicy,
the governmene decidead v pive Kimigayae
and Hinomaru legal st and on 13
August 1999, i passed a law sraring thae
ijiga_,-n ja rhe mitional anchem and
Hinomeari i the narional fag

The ergin of Hinamary (the rising-
wiam I-LIE:I cain b= waced back ro AT
when Prince Shoroku s=nt o greesing o
the Chinsss King (Yudai in the Zui-
Crmazy) in which he stared that the
Emperor in the country of the nising sun
(mamely Japan which lies to the Ease of
China) -pn-mn:}'r:d ki r-cg:ud! ti the
Emperor in the country of the dnking sun
[mamely China, which lies to the Wt of
Japan). Simce then, the msing o Hag he
often besn wed as des symbol of Japan.
Whils the Mag was advpicd fomally a
|:|:|g ﬂaﬁ uF th’l; rnl;l:l;l'lnnr Heet in |E':"'|]. jl.
did mot aitain LrtplF:hilll ax the natiomnsd
Flag until Aspnss 1599,

The origin of Kimigayo is rebaively
neve. Although the lyrics are desived from

an ald 31.syllable Japanese poem, it

The Claracteristic of Japanese Constitution and Its Practical Use

rr.:.l:u-dr was mrmd in 1RO aad lhax
Elm |.1u\.r| ak the natianal satlee dnes
then. [k, oo, had fo lopal sanas anril
Aupgust 1999, Many Japamce are srill
opposed o its adoption o dse narional
asthem, printarily dus vo dhe Following
lytice the reign of the emperar would
continie bundredi and dessands years
ungil 4 pebbile prows sy rdand becames
coversd wich mass

Archcde 9 sraces '.ﬁspi.rn' snecerely o
am lgernationel peac: basedd @0 jastios
und seder, dhe Japanese peeple forever
rerdiibcad war a5 4 sovensigm right of the
sariony and rhe theear or uee of force 2
mean of senling irreraaciomal dispures.”
Tr cansinmes thus, “In order w accoma|ih
the aim of the preceding pavgraph, ind,
pew, and air Forces, oz well a8 other war
[ru::lu:ill. will never be nuimtainad. The
right of belligerency of the mzie will neos
b rocopnisad,”

This is the mres Fimous provision of
the constinsion stipuliting the dhe sgare
du-r;nnl mai war p fal im d
o reneses was Ir s o wseery why this
poind, which does nar exir in German
Consitution, was introduced in Japas,
MacArthur said thar it was proposed by
Shidehara, che Prime Mmioer 2t chat
Tiuu"':' Hivaeer, it iz wabeliovble, becuss
the government led by Shadehara was
d.r:;.l.lin; up anpther comgcrvative
constirion

1o the Copstirution there sre fous
aimiler artides that alsn apper awkoward.

Arricle 11 sures, “The poople dhall ne
b prevented from enjoang any of the
fundamental homan righes, The
fundamental rights guaranteed vo the
people by this Constitution shall be
conferred up the [m]'rh:-l:ll' this and

o




funuse Bﬂ'l.tlll.iml.iui cternal enal givvenlace
rights. "

Areicle 12 wares, "The Fresdoms and
eights guatanteed g0 the people by this
Conititution shall be mainmined by the
canstant endemvouwrs af the people. who
shall refrain from any abuse of these
Freedoms and dghts e they shall dhways
b J:lfa_pﬂrm'hlt for uti].'inn.g them for the
prablic welfare, )

Moreover article 13 smtes, “All of the
peopls shall be respected as individuals.
Theis mghes to e, liberey, and the parsuit
of happincs ane coshriood w dhe exeent
that it does nos incerfere with the public
wulfare, be the supreme considerarion in
legidarion and in seher povernmene sffais.

Article 97 adds o chis by declaring thar
the fundamental harman righes enshrined
by the Constivution are fruirs of the age-
okl struggle of man o be free. They have
survived the many exacring cests For
durabilicy and conferred upon this and
Fubure genemcions in rust, o be held for
all time invialaze,

Alchough this dedlaracion of human
rights can be arcribured o the reaction
against buman righes vialetion wnder ghe
T-{-:ijiﬂmnim'u'.c-n. it is douibafisl wheskar
theze reperirinns of general clanses are
effcciive in preventing infriapemencs of
rights and freedoms. The Japancie
Covernment sigpested dekering one of the
fouar articles, and the {,:Hq igr-t;r:d. Dufing
the deliberation in the Dier, che GHQ_
propossd to mdude a nnce deleged amicle
i the Constittion. Thoagh initkally
opposcd o this plan, the Government
acouissced and decided vo add Ic in vhe
lase c]1.n.|_:r:-r:r. Article 97 weas eloes Bnsericd
inbe the Consmnrion,

he Characteristic of fapanese Constitution and Its Practical Use

Articls 18 staes, “Mo pemon shall b
hedd in boadape of any kind, lneodanearily
servirude, EXCEPE iS5 ]:\LI.EI.iIIJ.I.'I'tErI for crime,
is prohibired.” Thiz danse onginared from
an amendment oo the US Consrinurios
emanciparing slaves. Despire the oy thar
davery had never exist in Japan, the GHC}
suggested induding this in the Japanese
constibuon.

Article 19 graces char “Fresdom aof
thoughe and conscience shall not be
wvinlared.”™ Freedom of conscience waogld
ordinarily be ELH.I'.irlI:-I!DE[ mg;:l:h:r with
freeudamn nfnd.igi.m, o Fresdoan of d:-uug_lil
is seldona .hlll-f?lf‘lh!:ll.ﬂ?’ EI.:I.rJJI.‘l.:I:a i m
constimtion. [ exisrence conld be a
regetian e the :hnughi eomibnl aned
ceninrship ander the Meji Constirarion,
Since laws ponerally mgulate external
redasinnship of behaviouwr, it is dificul to
legally prosect freedom of theught o
incengion, Thersfore, arricle 19 i
interprensd msdndy a4 spiricual inseuction,

In Burope, the cometitutions are
predicared on essablished yvalues based on
Ghlis:itnﬁ}'. Qin e accoiens are these
values o bz champeds they are alm nop w
be smended throupgh the constiturion
liadivicizaliam in F:urn?-: i 'dl:IHid'lld 40
the bacis of theie vwaleec, F:-mdnm nF
comicienee conlid be regarded a5 2 means
I profect a ciitmens walbue judgment,

Lin Jagran, however, there are oo such
established common valwss. Tapanese tend
o bkl their opinion mdividually, and
the secamulation of such upinmm m'tg;'u
be decisions of an srganisyion or public
aplabon. There ts e common mbstansial
criterion when such 1 decision should be
miasde; theachore, Japanes ane pot able 1o
predict the sor of decision thar would be

The Characteristic of Japanese Constitution anc Its Practcal Use

iasde Even if one iz convineed that this
apinien is consistent with jussioe ar the
frest inreress of an crganisation, thoie is
o puarances that o form of jasties based
on the best interess can become o majority
opinion. Someone named such 1 system
as “absolumsm by comibon consent” and
inferred that the ids speang from “The
Seventeen-Articl Consiniion of GiMAD"
Accordingly, Jagancse are acciestomed o
beuibiling their opinian by conddering dhe
ufinion of sihem

While the origins of auch an srtirude
in I;J;mn are dincless, 4 g hedigved char ir
i 2 prodset of the Influerce of Buddhie
doctrine: Instead of coescing people o
subgeribe 0@ cormin value or behaviowr,
Boddhizm urges people o decide martens
with an open and unP.rquﬂ.l:nd mind, Az
& upshar, Japan kias accepred varbous
civilizarions of the desdugped nations ina
relatively shoor perod of tims, This @l
one of the resons for the general Japanee
lack of self-confidence and the cemabliahed
cricerior of Jusoce.

Artiche 31 siates that “dise process of
law” is modedled aficr the 14 Amendment
in the US Constitugion, In Arcices 31 w0
410, personal libertics are carefully and
thumughl]r delinsared. Such minure
provisioes, which ardinarily would have
been stipulired in laws, are perceived a3
rewctions o the serous vialations by the
police wnder the heiji Consinagon. kot
of the persenal Bhertes mipulatsd in tho
Auricles are wsoally protected by legal
peecedents derived from the dus Proce
of law and are mos included in the 1S
Consiturien. The Following are Axicles
31 o 40,

Articl= 31z Mo person shall be deprived
aflife pr iberoy, nor shall any othes cimina|

i'l:n:]!rl\l:.lmi:ﬂiﬂ, ek CefH JLI.IJ"l'H.‘l.IrlElu
procedure esrabllished by law,

Artiche 32 Mo pesan shall be dendad
the fight of access to dhe courts,

Article 33: Mo person shall be

ﬂ{!ipﬂ'dﬂ'ﬂh’ ENCERT PO A WRITdn: issLiead
by & corapesens judicial ofices The warrane
most specify che offence with which the
person is charged.

Article 3 Mo person shall be amesped
o devaiped without being at oncs informed
af the charges sgainst him ar wathoor the
immadiice pliﬂhg-r of councel; nar chall
he be derained wothaut adequare cause,
Sharuld zny persan denand counscl, the,
case s b docadad Enmadiaely i open
couart in his presence and e of his counsed

Artiche 35: The right of all persans o
b secare in their hoenes, papers and effecs
againsn soanies, search and seizures shall
Tt b I-H:I.E-I'Ed EXCEP IR Walant nod
for adequate cawse and parciculardy
deseribing dhe place to be searched asd
things mo be seimed, or excepr as provided
by Arvicle 33, Each search or serzare shall
be made wpon separae warrant mieed by
comperent judicial officen

Artscle 365: The inflicton o momene by
any public officer and cruel punishaments
are absolusdy farbidden.

Arvicle 37; In all criminal cases the
sccused shall snjoy the night to a speody
and public orial by an imparral crituml
He shuall be permiced full oppenunity o
crainbie all wimeses, and be shall have
the right of compulzary proces fof
chening wirnesss on his bebalfan public
expense, Ar all rimes, dhe accussd shall
bave the asstance of oompeence cognsel
who shall, if the acqused is unabde 1o secare
thse same by his owm effors, be asigned
i his se by the Suare

o |




Article 38: Mo person skall be
compelled 1o pesrify against himself
Conlessions made under compulsion,
orare or thevas, or after probonged annes
or deteneion ahall mor be odmiveed in
evidence, Mo pesion ahull be camvicted ar
prumished i tapes where the anly proof
against him & his own confession.

Article 39; Mo person shall be held
criminally lisble for an ace whvich was Enwful
st tlue time i was comemitted, of of wihich
b has been scquined, nor shall he be
placed in double jeapardy.

Article 4 Any perion, b cise be =
soquiced afies he has boon arrested oo
desined, may swe cha Ssate for pedress e
peovided by law:

Aricle 15 ndds oo thie 2 i seares, ™ The
peaple have the inalienshle tight 1o choose
their pubdlic officials and o dismiss chem.
Al public officials e servants of the whole
comemuznany and not of sy group theeal”

Paragraph 2 of Amicle 15 has been
inerprreted a8 the begal basis foe the polivical
newrrality of public servamts. Orriginally
enscred by che GHO) 1o supgpress labour
muvements after the war, ihis polisical
neutraliny was soon extended to the
prehibicion of all public servants’ political
motiviries. Consequenthe public servanis
are niwe probibaced from even hobding
demonserarion marches or posing bills. [
goes withous saving that public servancs
are prohibired from running as candidazes
foa pacdianens.

Though the oraditional system of
[uijl;i:{aj nemraline nfpubli.-: SerELngE 1
e 1TEA, sl Boiali weas rendily insrocucad
i the Constigstion, such & sysram can he
arrriboted so neagares lininming a spails
aprem bn LISA and iz, therefore, nog a
universal pringipls. Such o system is

14
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unnecessary for Fross, Germany of Japan,
whene a spoils syauem his mot bicen
Fll:ll:lil:!d.

In postowar Germany, such measures
were als proposed for inclusion in dheir
Comatitnzion, but they efused to admpt
them, leaving such concrere measurss Lo
provisiaas of low,'! Accordingly, Gernsan
public s=ranis are permitted o mwn 33
candidates for Parliament. They can decide
whether to accepr the pasiton or fok, i
elected. Eligibiliny for dlecion is omssdered
to be a right enshrised by che Genman
Constizution,

An application of Arvide 15 has ncenely
highlighted soeme political ssues. By
limitvmy the. possiblity of rabeed paibdic
servanis pining a4 candsdace in the Dies,
inhetited parlismenzary positions have
inceeased rwo thinds of all the members of
Governmene party: As a resle, there 15 2
dererioration of Dict men in general.

As a reaction o the Meiji Constimmon,
the House of Kepreseneatives was given
higher status than the House of
Councillors, Tr is responsible for the
enacomeont of laws, bedgsr decisions,
approval of treaties, snd designaring the
Prime Minigter. The House of
Bepresentatives has far broader
responsibilities than the House of
Councilloms, Their duses are explicitly
preseriged in the E:||J|:'.|rir|.5'r Articles

Article 59 A bill become: 2 law on
passage by both Hooses, aoepl a8 osherwise
provided by the Consitution. A bl b
passed by the House of Bepresentatives.
Should the House of Councillors decide
differenrly; the bill will anly became bvw
il & enajoriny of rwa-thinds ar more of the
members present in the Houses of
Representaiives wiste for it
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Amicle 60; The busges must Hese be
rahrneseed oo the Heise aE'Rnpru:nmrjl.rﬁ-_
Whseni the Hisue af Conncilloes males &
dectainn diferene From dhar of the Hooes
of Reprosmimtives, anxd when no sgresmena
can be meached even through & joinr
commitges of both Houses on the marer
of die budget, or in the cise of filure by
the House of Councillars to take final
aciion within chirry days, the periad of
recess excluded, afier che reoeipr of the
budger passed by the House of
F.l‘.'l:lb:h.'l:ll.u.l.;.'n‘.'l,dld decision of che House
ﬁfp.epl'ﬁﬂlﬂ.l'.i.'lﬂ shall be che decision of
the Disr

Arrichs &1 The second paragraph of
the preceding parngraph applies alo w the
[Dier appeoval required for the condusion
of rreaties.

Aricle 671 The Prinse Minster sholl be
deizgpated fromm among the members of
the Dhet by a resalution of the Deer. This
designation shall precede all orher
Busineses. 1 the House of Ropresshuives
q.nl,l |.|||: Hl:l".l: 1;quu:ll|.|m da.wl-.ll‘h‘: lluj
i s lEr‘:l:m:ll‘l can be Itl.-l:l:lbd EVEm
eheouph 4 joing eonwmieee o Barich I-Doneses,
piovided for by law. or the House of
Councillors faifls 10 make designation
within ten days, exclusive of the persd of
recess, after the House of Bepresenmtives
I'l.ii muade dnn'-pltinn. the deciston of the
House of represemcatives shall be the
decision of Dict.

The Cabinet sysiem, which was onlya
pricvice and had oe comtimations] basss
under the b Conatinatar, wae provided
for in the Consitudian.

Arricle 85 Execurive power shall be
veszed in the Cabiner.

Artick 66 The Cabinet shall congist
aof the Prime Minister, who shall be irs

head, end odvwer Miniscers of sae, as
prosided for by e law: The Prime Minisrer
and other Minisrer of Srate musr be
civilians. The cahines, in the exercize of
execucive power, shall be collecively
respanible o the Diet.

As requested by the GHO), parsgraph
I af Aricle G, smies, “binesters of stare
maest be civilianeg” Thue, it waz and waz
inserved doring deliberations on the
Consdimtion in the Dict. Belons the war,
milicary officors unacquaints] with politics
became Miniseny of Stave. Howeever, the
renouncement of war and Japan's war
potential in Artide % ennued that would .
b ni miliany officos i Japan. The roson
behind the GHOYE moquia For ssch clause
I 2 mystery as it B inconsistens with Article
% because Japan would be unable o
maimeain ity war potentiad with a Self-
Defense Force,

nder che I'l.-'luijl Constimucion, the
Prims hMinisrer had no comrol over oaber
Mivispers of Sare. Disagreemenis beoveeen
Cabiner members often caused the
resignation of the Cabinet. The new
Corstinuion gives the Prme Minister the
power o mainm@in the integriy of the
Cahiner.

Armocle 68: The Prime Miniser shall
appodnt the Minksers of Sewae, However,
majority of them mast be chesen From
ameng the members of the Dier

Article TI: The Prime Minister,
icpassenis the Calriner, submins bills,
ll;[lq-rt: Etii] E-::l:lll il E.IILiH- l.l'll!
""‘F:E:'h redagios 1o the Dier and exercises
contral and wipervision over warinus
adminrerative hranches.

Arricle 75: Draring their temere of office,
Migisrers of Scace shall not be subject o
[rg.l! acrion wichous the consent of the

=




Prirne blinister. Howower, the right o ke
that gction is not mpaiced herehi

Artiche 812 The Supreme Cowre & te
court of last resoes with poser oo devermine
the constinucionalivy of any biw, order,
regularion ar alfical act.

This articdke, which originated from the
USA, endowed the oours with the power
of judicial review. The power of jadicil
review can be exercised as far s bt is
necessary to judps cases, There have been
|:|r||.:|.I % cases in ﬂfl.'f-ﬁ'-‘l! FeEars chae the
Supreme Court has declared laws m be
unscrmnstiturional. " This could be arcribed
tas the begal rechnalogy inherired from che
US4, When a law could be interpreted as
Bl comstinaisnal and wroonstioatienal,
the kv sliouled | batesprened in conformity
Lk [h: {;q\n.q:ﬁl;l,:llan i B T i'-"DId 'I:l-:ins
declared unconatitueiomal,

The concept of putice end e judicial
syRtern menng o justies in Japaness daily
life weas sdmiredly established 4 long ago
in Japan. Tt had not fltered down o
common peeple andl quies recencly. As
such, 3 deliberarive coancl discussing
judicial reform im Japan recénty
recommended thar the members of the
gl prrebeszion should increase dramically,
thus, it proposad thar che numbers of pew
awyers by examinaiion should incoease
from 500 s 3000 annually,™ This is also
ane af dee arremprs o perpeerabe the iden
of justice inro che people

Arelele 990: Final accounts of the
experydinares and ievenises of the sare dhall
be audited anaually by 4 Boasd of Aadit
and suthmiteed by the Cabinet 1o the Deex,
tagether with the statement of audic. It
should be presented the fiscal year
i.m:ncd.i.nn:l:r fn]|m'ing rthe Fcr'lmj wrvered.
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The arpanisation and comperency of
laow, The Board of Audit is attached i che
Dz, The orig'lml. deaft of the GHU) had
alsns wripndaced chae the Dier decermined
thir orpanization of the Board. Howerer,
the Japanese Government propesed the
alteration of the sentence in pargraph I;
thas *determined by the Dict™ became
“determined by law.” In so doing, the
government followed the Meiji
Consioution by ereating the Boand Audiy
as 1 independent adminisracive. Although
the Board of Audit is independent from
the Cabdnet, i has deviared from che
inreniren of the GF ".l In hl:l-'lrﬂ'ln.E af
adminissrarire agency. Furthermore, the
ausdic rEporT iE ned wishmicred direcify 1o
the Dier, bur o the ciliner and thence,
v thee Dhiae.

Article 96; Amendment o this
Canstinwion shall be initlaped by the Dies,
through & concurring voir of two-thinds
or mars of all the members of sich House
and shall thereupon be submimed w rhe
people For parification. This requires the
affermative vore of majosty of all voes
case therenn, at 4 dpecisl referendum or a1
suuch election ax the Dier shall specify
When the amendmen: is rasifeed, irshall
pminedlately be promulgated by the
Emp-l;rq: pre the pame tll:-l.'l'l.f pl'l.'lplr..'lx &
iregral part of this consrirwtion

There are sumber of groups in Ereour
of amending the Constitution, the maost
prominent among them is the Yomiar
Mewspaper.'” There an: alse many groups
whie opposed to any such amendmens.
The maajourity of people seeni b0 be agains
it and it is very difficult o predics when
such mevements in fevour of amending
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the Coestbustion will come into the open.®
F:r]::l:-i. i ks hn::-n:-hu.l'llc in nezr funare,

E ix trise that the defecn of dve pressne
Consmnrtion have become pesceprively
dear, bursuch defecns have ot et ersital
any concrete inconveniendes, One of the
probiems of the present Constitution les
in is emphasis on the impartance of
human :ighﬁ. While this i a reaction
the pracrices during che Meiji
Consminition, it does natindade a concepr
oﬁd;t-aj-ll:y with the |'rn:|[|I: o |:||:|r.r|.|11.|.|.|:irl|.'.
e of the inaporeng fenes of enaciing
thie Constituion [bes o dissmding people
from seeking immediate prina, Insmead, i
withas o consider the needs of the public
welfars or solidiricy with the peaple.
Religion, therefore, ploys an int=gral part
in persissding people w help each adher.

IV. Practical uze of the
Constitution

The 1947 hpancs Constinition has never
been amended or revised, The formal
amendment under Article ®6 requines
concurrence of two-thinds of all the
members of each Houses™ n.u.d'rltiﬁﬂ.lil:!rl
by a musjority in a special referendiem. As
ghie Constitusion wa milored from the
m:ﬂn—.ﬁ.ma&un rradition, there have been
miany difftculies adapaing k& e Japaness
By, l;:-u,:u::.{ua:dg.'. sonise of the arebcles
worn [ru;l:n t‘i.ll:l].iltd:, a0ie Wefe
inumu:gd d:l'-l:rrnl'l‘l.} Jroim the -untp.rla]
intenrions, and somee underwent draohe
changes in-inrerpremtion, Confronned
with such difficulries. there kave boen
attempes 1o amend the Constitution.
Hiweves, many [rbnrh kave been l.;_;,"l.i.mt

i, becanng they haliom the amend medn
wrald not imprews the present sinsstion,

The Emperme hzs since become the
symbol of the mate. Amicle 4, paragraph
1 prescobes, “The Emperor shall perform
anily such acts im matters as are peovided
farin this Conssiution and ghall noe bave
prowers ielated pe governmment.” Article 6
and 7 enismeraad some of the matters of
gtates which relare o the Empesor as a
ayimb=l,

The private amd public scilons of che
le’l—ﬂlﬂl 'I'i.'l-\.h-l'j.l matters af AEALT Arv
eniimeraied in the Conatltutian. Fﬂ-r
cxarmple, he eeplady steads the DHes. o
the Macioeal Achlic Meer, or the Parioral
Arbour Day Ceremony and makes
$P-I'E|.'}|El.. or halds El.l'd.tn parvies and
Vi ess meany pmmi.nuu ﬁg:rc:. While i
i agminst the '.l.ud.lnf; af the Canstimution
for him o do =, 1 is llogical o dedlars
these acts uncomstinutional. It has been
proposcd that such acis should be
considerod as the Emperor’s public acs
and caupht 10 bo wparase fram mestee of
e, Hiwwewer, iv i feamd that ssch puhlac
acts would expand wnlimitedly, and
ultimaiely m=alt o the constitution loaing
it credonce, As & compromiz, the il
of the public figure emerped. This nogon
i nrains thar FH'H: ﬁgu:e: e 4:||.'||'.g=|:|
1o amend s eremoniss, i have wocial
rel.1|:i:-n-r|.:hip::. ar 0 et pmple of h]ﬂﬁ
social positions. Beyond masrers of stare,
ahiese are the-cnly such social ace penmimed
o the Emperor. This has now become the
broadly accepred invevpretation of dhe
Empemr’s rok= within the Congrinution

Amicle %, peragraph 1 renoanced war
and puragraph 1 provsdes, “In order to
accomplish the aim of the preceding
paragraph. land, sc, and afr fores, us well




ay oher war [mlenrl.iL will never be
matngaened.” ..'n.a;ah:l.iuﬁl]-', .i]'l:l.n:u'.is:inﬁ
Sclf-Dieferse Bapce [SDF) showld fall wnder
"war potestial,™ dr wonld be
unconpztitutional o maintain it The
Gorvernsent bus aserved i the foebidden
“war potential” is the power to conduc a
:r-udﬂ'nm:'dﬁcrhd}:mrh:ﬂ-l]nﬁ:m
Farce has no missiles ar other effeciine

it czn niot crndiser @ mmendern war
Thuos, it lacks does nor haove any war
potential. However, as milimry prepaednos
becomes farther enriched, i is incrmsingly
difficult 1o cefue the SDFS abiling w
condict a modern war

[n light of the fact thar a State has the
right to defend itself, the inrerpresarion of
the Government dhanged again so as to
cmable the Smic to maintain it right o
sellf-defense. Therelage, it §i not
constiugonally forbidden o bave che
mininem milivary forces o defend the
sqare, The S0F iz constiucional becanse
it is @ minimum security force for self-
defense withowr any war powadal.

Auricle 13 peovides for “the right o life,
liberty, and cthe purswic of happiness, w
the exrenr thar it does noe isrerfere with
public welfare, be the supreme
consideration in legislation and in other
povemmenial affairs.”

The article was frst employed as
grounds for interpreting the rights and
freedims guaraniesd by the constinition.
There are no chuses i oee Consmimurion
to reaTice che rig!u.: and freedoms wichin
the limis of public welfare excepr Aroicle
21 I:Fn:r.-dum e chagse aind ul‘lul:ﬁt
residenoe and :'H.El.'ql.-&nn.!ll.nl] H[Imqm}
righes). Thus, ir ia ofter cired 52 2 E'.m-n'F
that che rights and fresdoms are nios
unlimited.
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However, the necessity vo deline new
righrs, such as privacy, which are noc
pm‘l.'i.dbd.jn thie Constiution, come vo be
develapad in rime. In the Unired Seames
Congriturian, the Minth Amendment
provides, “The enumeration in the
Censtrution, of certain rghis, shall not
be construed to deny or discharge ochers
rerzined by the e." Accordingly. the
U Courts had established by judgiments
some new constitwbonal dghits which are
not enumerated i the Constinitos, In
Germny, Acticle 2 puragragph | staces,
“Ererpone shall hawe the nght o the fiec
development of hiz perscnalicy in so & s
he does not vialate the righlt af athess ar
iffend against the constitutional ardsr o
against moraling™" This article i ideemed
o comprehemsively giarantes the rights
and freedoms of peopls which wese nor
enumerated inothe Consgimation,

In j':pl.n. Arricle 13 guarzntess the
compr=hensive rights af personal muegridy,
which can inclade noc only enumeraced
righes and freedoms but also other righs
which are not cnumerared in che
Consnitution. The courts declared some
un-enumerated mghts equivalent mo ather
enuememred righes, and the righe o prcy
v dedamee] by the oo 2= 3 constigiational
rlght in Japan,

Article 33 provides that na penon slall
be apprebended excepe upon a warrani
issued by o campetent judicial officer. The
waerant natst specify the offense wich which
the persan is r:.ha;g:a-ri. unless he is
n.ﬁ:-n:itmltd whille the aoffence is b-:ing
comptia], Acconding o 5 wording el
this arsicle. a suipece shall ned be
apprehendad withour a warrant. The anly
ﬂ::'.r-pli.-nn. o this is when a v;:i.min.gl is
arresred wiile commiming & crime. Both
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principles ans exeepiions s matod and
2 rovule, @ lawr cam nat provids an eecoprion
to the conrirutional excepdon. Homever,
the Criminal Proceduse Ace sripulinss char
the palice s ares a suspoet of a rlachely
werious offenee, withaut 2 warnne, on the
condition that the arrest warrane 2 isoed
immediztely after the arrest, This should
b= uncopstinuional, The subsransdal reason
for this provison lies in the facx chag rthe
pulicenan shoubd ares & suspect in his
presomoe. Swch an dreest is constivatiaial
biecause the warmnt is issued “in advance”
of the arrer.

Arcicls 539 prmlid& “that o person
shall e held :ﬁu:l.lu.llj- lislede For @i acy
which was lawhsl at the time it was
commitved, or of which he has beon
ecquirced, norshall he be placed indouble
jenpandy ™

The prahibition of dowhle jeopandy
mezn: thie o persen shall be bekbd
crmminally lialke ewice fof the #ame offence
This ix basecd on the prenciple that a peron
wannot be tried for the sime crime ratoe
Under this provision, a public prosecutor
ghimuld matappeal a derizian ﬂF'Illﬂlw.l.ﬁ?h.
FEves since she Meiji Consinuion, howerer,
Japan hag sdopued three judicial sysrems.
Linder this syseem, peblic prosscisns can
appoal 2 decisaon of not guilty er guiliy o
a higher court “The maintenance of this
syatemn is inconsistenr wich the wornding of
tlie Consebnaticn. Bur the Supeeme Coan
bas decidid thar che lower caime, q:.pdlm.-t
coures and the Supreme Cour ane anly 3
part of one continued stas of jespardy
anad an appeal by a publi presscutor waoulkd
not go sgainst che Consimution Through
this decision, the principle was deprived
of b5 earginal meandng,

The Arvicle 69 provides, *If che House
of Poprasensatives passes a non-confidence
resolucion, or rEjects A confidence
pesnlution, the Cibiner shall rign en
arcisse, inless the Haie: of Repromnnines
amt disahvod within ten days”

This consdmusson bas no provision o
judge whether 2 Cabines mn disolve che
House of Bepresensarives ar i dacretion,
Aeccoedinghy, the nterprerasion of dhis aride
haz been splin.

Thee emiripetence bo dissolve the Houee
of Represenmtives is enumeraed as one of
the mazcers of stane and when the Emperor
pufnr:m ir, he masst do brwith che sdvice
.-'hlaﬂumn] af de Caliner. Ardcde 4 smiies
that tlse Emperoe shall podform goly swch
accs in marters of mate oz are provided for
in the Constitumon and shall ner have
powers related wo governmenr. The
dizsolution by the Emperar muoir be
vonsrmed &35 Pormal snd cersmmandal acr
Likewise, the adviee and approval of the
Cabinet must also be wonitruad as advics
For a coreevonial act of the Emperor arad
includes no BOvErTIme nial pavwer ko
determine a dissolution.

In 1948, whea ¥ochida {Cahiner was in
office, Frime Mingwer Yochida wished o
Mlmmmgnmﬂjmiq'lnlfultmm:
of Repreeniive, The oppokion wouk]
net subimin a ressheion of no conlfidence,
The CH had maimained the inepoezation
thue the Cabiner cm dissalve the House of
Represensarives caty ax prescribed i Arrice
G Woshida aslesd she GHOY o oaler the
oppston parties b subamit 3 mesohution of
no confidence. The GHU) gare the arder
and the House of Representatives was
dizmolved on December 23, 1948 This is
kncwn as dizsolution by agreement,

e,




Tnder the Meiji Constication, the
Cabines could dissolve the House of
Representarives freely, and the Yoshida
Cahinet wished 1o recoves such powers
gnder the sew Constirution, The
Government pegotiatsd with the GHO
aluet the inerpretation of the GHOQ on the
grounds char fapinese scholars beld that
the powet to decide dissolusion alse lay in
the sdvice aned appeoval of e Cabiner. In
1942, the Supreme Commander for the
Allicd Powess was replaced and the new
GHE) approved the inzerpresation bf the
Covernmens of Japan.

Consequently, the dissnlurion of the
Huse by the Yochida Cabiner in August
22, 1952 was ordered on the basis of this
reewr imerpretation, This was called surprised
dissnlurion. This interpresscion has since
paken precedence,

Article B9 prescribies, “Ta public maty
ar other property shall be expended or
appropriated for the use, bemefic or
maintersance of nay religious imtinion or
sssociation, o1 for any charitable,
educational or benewolene enterpriscs mot
umder the control of public autharic:”

" hader thie concrol,™ war rrenadated inro
Japanecss as "belonging to." This, Bisa
matrer of contentian wherher the
grevemment can gve fnandal asimance o
privare edwcarional instinstians wnaffiliated
tex the paiblic surhorin It i dlear from che
wearding thar it is wrcoastinational for the
povernmient 1o sippor private educatonal
institurioas, But the government decided
that it was not appropriare o refuse
subsidies mo privabe educational inmirucions
worcking Bor the pishlic prod. [was decided
that educational snserprises not belonging
1o privhlic suchority was & misineerprctation
ad thax dhits sencence shoubd be construcd
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with the meaning "under the control af”
Since pravare sducational insrinctions an
also under the contral of the public
autharity, they interpreted the aricle w
mean that ssismnee o privaee eduationas
inszituthons was constizurional.

Artiche 87 sazs, “In order o provide
for unforescen deficlencies in the budger,
a reserve fund may be suthorized by the
D ta be expended upon the seponsibilicy
af the Cabiner. The Cabiner must get
subsequent appraval of the Dlict for =l
paymens from reserve fund.”

These are rwo possible inrespretations
of “reserve fiind®: One perocives the reserve
fund as a means to fill unforeseen
deficiencies of the budper or defraying s
not. provached For n the budger. The second
interprets it as 3 permanent fund established
by cesssbition of the Deet, which exist aver
the term of budger, and is wsed noc oaly
For defraying cos e provided for in the
besdper, b also for expendiounes under the
responsdbility of the Cabiner in cases of
fuilurs of the budger or for plans extending
pase che torm of budger.

The Japanese Government adopted the
Farmer Ineerpreacion, which was similar
in the Ineerprecacion of rhe Meij
Constitation, Howerer, in lieu of another
article that states, “The Cabiner shall
prepare and submit w the Dier for is
consideration and decision 3 budget for
each fiscal year”, this interprenation is
doubeful. The povernment should have
sccepred the sscond interpretation becae
the fund m falfil usferesesn deficlencies
of the budper can included in the budget;
moreover, it do=s not feguelre sepamce
provisian under the Cosstinion, Perhaps

the government of that time did nos have

enough knewledge of financial system of
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ocher stanes and ths incorpresal the dekde
in lighe of che Meiji Consttution,

Argiele 95 Fmvidﬁ. b 1 ;p-ﬂ:i:] Lawr
applicable only to ane loeal Pl.lhlil: EnTity
cam nox ke enacsed by the Dies sithivar the
censent of the majority of the woters of the
Incal public envity concemned, obeained in
accowdance with bw™

This proviston was eriginally adopred in
same of the staves in the Unised States in
TESpOMEE Io the enactment of lws which
u'm;l: I:Itrlpl;m for laws pn:rﬁ'l.dlug
inequalities o disidvantages effecting the
exaetice of tlae Jocal public bedies. It could be
regarded as a provision necessary in A
federation of sas, bat unisasssary inoa
hovgieegenous narion.

Afics the passing of the Consirurian,
Artiche 95 was appliod eo ffeen bivs esacod
brewrcem 15:4% and 1951, affocing 18 dioes
]:-:.' pdmﬁrlg:buﬂ!ﬁﬁﬁmm] e
Aftermands, the poremmiene adopted now
interpresstion of the anide. This provision
should not have been apphied 1o laws
concerniag Jocal piablic bodies which do nos
inperiere wath the cnganbeation, muansgemens,
comperence or righes or dutiss of the
inhahitanes. Consequescly, its imapplicabality
0% hae baooee vimually meaningless.

V. Concdusion

Alchough the Constination of Japan has
ﬂﬂ'ﬁ.’l’!’!ﬂﬂlﬂ. E:nn:l]r amended in the pasr
58 years, the imrerpresation of the
Comsitution has been drastically changed
10 acapt it o changes in scrual stuations.
It migh seem srammg: dhat insvead of making
amendments such interpreistions, the
-pmr-h,E ol the Comstiu ¥ ton iE sametimne
ignored. Here, we do notsees Firm belief

i apply the Constitution as a suprense
s For instinuting dee ides of justios, b
the menezl aminds oo npplp it oz rhe
concree sppropriateaes of the nomm, The
seasans hehind the fexble appliction of
the Comesigtion are o subjecr of carsful
considerasion, but it axight be summarized
as foldlows:

First; the Japansse did noc beliove that

the Constinution would improve
the state of things. Amendmcnr w one
Article would inevitably lead up to the
amendment of Amicle 9. It was brared dhar
if the Consintion was amended, Japan
would nor be able o resist presewre
reinforce the Sell-Dhefense Fooces s 28 1o
conperte in the collective sy sysiem
of 8 juperpweL

Socomdly, enlike lews or erdinances, the
conFirmison doei not elfes ehe tEE!an!
[reedoms of the poople directly; mthes, o
haz the nsrure of idea or 'rﬂeu:h:!g:r-
Accordinghy, the gowenement and che cours
have had brosd discrerion m ingeeprer the
Canaringtion, mking into aceoant norml
palmical influrnces,

Third, is the Japanese rradition se atmch
more imporiance to Sonorsts
approprisenes racher than 1o making rules
and ohsgrving them, Such rraditions may
hawve something to do with the docrine of
Huddhisrn which teaches oae o find mith
wrthowst prejudice.

Fouartth, fagan hak i hisinry of naturally
developed lmws, The kdea of law was
imported from Europe and Amesics a5 8
tool to govern the people. Untl recendy,
el dlicd o regaed Lows as wools v pronecs
cher freedamns asd J:i.ﬁhu. Oinly prossnune
and business proups sequaineed with the
wirnie af bws were ahle to actively urilise
ithemi.
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Japan’s Necessary Reconciliation

with History

Lrie Tee Chu Cheow

't che H;\nl:l.u.nE Gaalden Jubiles
A Croinmemasrion in Indonesia
{22-24 Aprill Japaness Prime
Minimer Junichiro Koizami publicly
expressed to the world Japan's “deep
remnrse" gver ity past apppiesson towards
itz Asan aeighbours. He added, "Japan
sguately Faces these faces of hivtory ina
splric af kumiling.” This is appropriaely
rimed in the epes of the politkal chservers
&S L O st b ke .tan.i.'ﬂLrs.ll'_l-‘
of the corsaston of World War 1 in Aupnst
2005, These apologies and deep-felt
petmmme wnold constinoe the weond time
a Japapese Premier has publicly
acknowdedged [apan’s war-time acrodities
ahead of big commemontions of this
riatuire, afrer socialim P Moy, did @
on the S0 annivermry of the Waorld War
1 during his trip theowgh Soudiesst Asla
in 1995, :
Hoswerer, at a rrlf:d'l.l:'Lt with Chines
Presiclene Hai Jimtan che day afeer in Jakart,
both leaders did noc pur aside theic
dilferences. Hu called for Kouns 1o hek
up his expression of “deep remworse” with
affirmative acticn: Koimemi, on the other
hand, still expecesd an apalogy from the
Chinee for |i1_= violens anti-lapansas Fom,
as well as compeasation lor dareages
suiffered by e Japames: Emlsassy amd
businesses in Chana.

In fecr mwd:;- and veilent pesieriz
against Japan had emipisd in Chinese cities
ower three suwccessive wockends, Similaly,
daily proteses were taking place in Seoal,
which both confirmed the nazionalisric
Hare-ups in China and South Koes apains
Japan. Anii-Jijande senriments were
riding high, tnged with mwo parzlle]
phenomena — arising chde of nuhonadistic
fetvour concemitant with economic
grivath [ naesral plenomenon), as well
A an increasing ;ndlns im the growing
middle class o “rghe the wrongs and
humiliasinn” of the fecent past.

Histoiry and sncieial development wre
thus converging empcionally amd
prvchologically in China, South Korea
and Japan 10 produece chis rising
mationalisen in all theee nations. This, in
turn, has [mponan: implicarions far
dodnestie politics as well as the future
grrinegic alllance in Martheast Asia, o well
as East Asian regionalism in che Jonger
nErm,

Three Issues constituting the
Basis ol the Feuds in
Northeast Asia

Three svents have ip-t.l‘l:ed this presini
Feisd berween Clhina and Soarh Kroea an
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